LAW LIBRARY  ‘fues
ARIZONN ATCORNEY GENERAL

July 19 1953
Opine. Hoe 53143

TOs Me. John M, Scott, Vice-Chalrmon
. API/Cﬂq Wlﬂawwy Coqm Lgsion
Show Low, Avizona. '
Rigs Your telephone request of July
]H, 19453,

‘UmuWJiﬂ: Yhether o ecreluwinel identification
office may be constructed and equipe
ped oubt of gtate }j,hx ay Tunds vhore:
such construction has bheon auwthor-
1zed under the canital outlay acccunt
of the highway patrol by tho Genera
Appropriations Act, 21st Leglslatuve,
First Regular Session.

Th perttaoat portions of the Genevol Appropriatlons fet, 21st
Legislaflve, First Regular Session, pertaining to this problenm are
set oul under Subdivisicn 72, and are guoted as follouss

"Pron 0y UNen weumbered balonces rernining in the
State ilighway Mand as of June 30, 1953, there
hOfoby appropriateds

E O P S

Highwoay Patrol

Capltal Outlay
Building and equipp
ifice

ng foacilitlios for crininal-
jdontitication of?

i
ce and othoer CWﬂltﬂl oulay
$68,850.,00,%

The issue precenbed by yovr cuestion is brielly whether the
above apnropriation lg in COHCPTlJLY rith the 001;titﬂtionﬂ1 prohibe~
Ition against the vse of hisiminy funds for cther than hig uay DUL-
noses. The GcﬂO”al ﬁNOPO“PjﬁblOH% A0b9 1iko otheor acts of the Teog-
lglature, must be construed o give eflfect to the 1ovisﬁnt1vo intent
of the Iepisinture. The above anount allocnbed For cs przi outlay
is a WUMp sun aanropriatlon subject to the condition thal sowme porye
tlon of tho scwonreprliation be allocatod to buillding "nd o«vug“rr" )
erininad identification orficc. The Leglsiature has in this instance
lefv tho amount to he a71001tod within the discretion of the lilghuay

Ly

DC]JLLl”ﬂtQ Such p“ocoeu’o 18 not wnusunl nnd heg been affivned by
the Suarene Court of J.\rh.zoa in tho case of SPATE BOARD 10 HuilWH ve
FROIUILIER, b2 Arda. 231, Dy Douse Conewrront Resolution Ko, 2 dated

”””0” k., i9)° o conabitu chv 2] anendnent vas referred to ’\c voLo of

th2 people at uqo General Blection hold on Hovombewr Mp 1952, nich
anendmont was knoun ag LhO "Hotter Reads dnendneat’ and wvag }“ sed and
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proclaimed by the Governor to be the law of thils State on lovoenbey
2y 1992, Since the amendment is o shoriy oney 1t is quoted bolow in
its eatlrety: - ‘
, , » ..
"Section 1, Ho moneys derived from fooy, oite
-clsesy on llcense taxes relating to reglstras-
tlon, operation, or use of veblecles on the
public highvays, or to fucls used Tor the pro-
pulsion of such venhlcles, shall e cxpended fowx
other than cost of administering such lavs,
statulory refunds and adjustnents provided
thereln, payment of highway obligationg, cost
of;consiruction, rocongtruetlon, malntenanco
and repaly of public highwaysg and bridges,
county, clty and towa roads and streets,; and
for distribution to couvntics, incorporatved
cltles and towms in an amoun% not less than
that as provided by law on July 1, 1952, to
b ugsed by them only for the purposes por-

»w

M
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N

ritted by lav on thet date, cxnense of state
enforconent of traffic laws, and payment of
costs for publlcation and dlstreibution of
drizona Highvay agazlac, provided, however,
hat this section shall not apply Lo moneys
derived from the avtonobile llcense tax lne
posed vader Section 11 of Article IX of the
Constitution of Arizona."
The purposc of the above amendment is set forth in State of Ariz-
ona Initiative and Referendwa Fubliclty Pamphlet, 1952, at page 33

’ANDARD Bap “

100 Yes, velating to the

expenditure of rov-
-enves for highuay purnoses

e

o pronosed anende
tiong is belng
esolution of tho

€ Gk Sog
ment to the Arvizona Constita
subuwitted to the neople by R
Legislaturo,

Popularly called the betber roads anendment,

1tg purposs g to insvre the expenditure of

all revenves derived {rom read users to road

uses only. These road uges (highway purposes)

are dolineated in the amendwent. They includo
costs of bullding and repairing publie highways,
streets, and voads in the state, countiecs, citiles,
end toving and costs atitendont thorveto such ass '
aduinisiraticn, refuads, bonding, traific one
foreenent, and the Arigoan Highvays magezine.?

S

-

From the abovo 1t ig clear that sueh Constltublonal Avenducnd
vould be binding and controlling upon the Lesislatuve ag the Consiie
tutlon has aluays been a Limitotion upon the povers of thatb body .

BaP
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T GTEUDATE UIION MIGH SCHOOL vs PEORIA S.0. 59 Ariz. 150, tho lun-.
port of this Limitatlon was reltcrated as followss w1

"ihe Tegislatvre of Aviszona has full power
~and control, not only over the levy of taxes
but ‘over the dispositlon of all public Teve
envey and this pover extends to svch funds
as are accuired by any political gvbdivision
of the state, guhiech only Lo sueh consll-

1

vl 2o

totional roestrelictlions as ouiul

[ &R P
e

In application of the Constitutional suendneat we ore faced
with the problem of construing the intent of the Leglslature as it
appliecs to the patrol capital outlay account set out in the General
Appropriations Act,  There are tuo possible constrvectiong with re=-
pard to the above mentioned Act. By Articlo 2, Chapter 45, A.C.A.
1939, o spczific burecau of eriminel identification is set upe The
princirzal peepose of sgald burean is ovtlined under Sectlong 4H=202
and 15~205, A.C.A. 19303 R

M F.002,  SUPERIALUDEY OF BURRAU-ASSISTALCE
: JTO PEACE OFTICIRIB,.w=% ¥ % #* & Uhe bureauw shall
: 4 vhen requested by the sherif{d ol ony county,
the ¢hilef of police or elty mawvshall, or con-
stable, of =mny incorporated town or cliy, furn-
igh him assistance in his worls with the other
peace officers throughoul the state and In
promoting greater efficloncy in detecting and
apprchending criminals and enforcing the crime
inal lavs of the statel!

125

2

MNHL20Y,  PROVISTONS FOR IDBUPIFICATLON OF
SCRILIHALS o =The burvean shall dnstall systens
iea

oLk
of ldentifiecation of criminnls, Ineludliag the
finger print gystem, the nmodug operandli sys-
tem and such other systems and wmethods as the
superintendent noy deen proper. Sold burscau
shall ovtain Trom wiatever soweces avallable
finzer ond thwab prints, measurcucnts, NICTLO=
graphs, plates, outline nictures,; descripltions
and suvch other informaltion as may be nocassary
of perscons wiho have beea or may be heveaftier
areegted within this svateg oY w0 are Xoowr
to be habitvel criminalg. The bureau shall
reep a commlete record of all sveh information

reeoived and ghall index sano 1o o Roonor Cone
' vendent for peady rofercaco and compariscite

It 1s to be noted that the neilncinal purposge of the sbove burean
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is to aid Jv the eaforcemwent of the criminsl laws of the stato and
that suach burean ig sustalned hy apnropriations Teon tho General
Fuad. The prineipal duties of snld ageney are confined to the enw
forceoment of ¢riminal lnws as oonovoa to tealffic lavs, Thus, if .
the Yegidoture intended to coustruct facllities for the criminal
1dentificotion burestu out of Highway funds, such appropriation would

“be In cleor derogetion of thoe above constitubional smenduent and would

be dnvalid and vaconstitutional. lowever, if the legislature lntended
to al?oc\ue hmghuev fundg for the purepose of constructing & crininal
Lderditication oftice in conjunction with and aJ‘lIqu(ﬁ Lhofugh-
viay Patrol, such appﬂopyJabioa vould be lawiul and would not violat

the termg of tho above anendment, In construing the statute as to

its constitnilonality, therce are a number of viell settled rules of
consvructlon the Cirst ond Yoremost off which is that a statute will

be presumed €0 be congtitublonal wnless the contrary clearly anpcarse
This rule bhas been CﬁncLSOWy stated ixt tho case of HARICOPA COUNTY vs
EQUITABLE TLiFE IHSURAHCE QOCiufY L2 Avize. 569, at page 5733

Mimile the language of section 3101, supra, secms
~to bear the congteuction contended for by tho dee
fendont county, 1t ought not 'to be given that
congirucition i it 1s susceptible of any othicy
fair and rensonable jntofnvobnbzon. The role is
thot, 1f o statute 1s susceplible of two o more
1nho?prcbﬂt~on”, 16 will be gilven the one that
18 not obnoxious Lo the LOﬂ)LLoluiOﬂ? on the
theory that the Legislature could not have ine
tended to ennet an i1logal statute., = & % =

Yo the some effect, sece FUARE vg SUATH, 33 Ariz. MJP TWOHY BROS.
CO. vs KuLULDY, W+ S, Ci. 636, 295 e hée >65 UeS, 5/9 éo Te Edes 11873
STHUARD ve ALLAITNIC WAT, BARD 08 3 0SL0d, 27 F, (ﬁd) ’)2+ LAIRD vs SIS,
.‘.6 Ar "/Te 521; LoRelia 1915’1‘:9 )197 L.Lx'hOL o ‘f"' LRIGHY $ 22 .Al"].?. 1%)9 AR 7
OHA SEANE BANK vs CRYSTAL ICEH ALD COLD SVWORAGE CO. 26 1*.1*1/,. 205y sHIvl

vy MANOHEY, 22 Arvig,. ?’°§ BLACK AuD \ZALWE YWAXTCAG-CO. vs STAUEDARD OIL

.

CO. 2Y Ariz. 2381s ARYIOx J ‘*‘.fhi' 1S« COy vy JOHES, - 3% "-\fj_z. 8, 31 Arlz.

289 “KATy vs BHITM, 3L Aelm, 2073 STAYE ve GIIT wu, 2 Aviz, 222, Hh
AR, 7363 RoTe & B0, nV. KR SPaTiE, 33 Aviz. 0, 58 AL, R, 5633
PRESCOTT COURTER, TUC, v ﬂUOJ}Q 39 Arviz. 203 HUWOerlc RO ISHLRILG
HACII, CO. vs PTVA COULTY Vg 36 Avize 3073 SPAVE v ROSEDERRY, 37 Ariz.
783 SSUTVRS vs FﬁUCHTfnhag 5 Avize 2393 FAGICOPL Cubu&\ vs BOUITALLE
L]L‘h .Au‘.)UP OC o .U.u )'5‘2 f‘.?’.‘,".. )L)}g SPARE s AUKTAN ig __) Ar ‘ae 362°
GLISEY vg PACIFIC PELIAUCE CORPORATIO G UATLsO”*TA, Lh Ariz. Wh9s

SALaART Vi ROBERWSOT 1!5 Aviz, ].)'r3‘§ STATE ve
Ol‘ s WYY

. BR, LY Arlze ?0? ]JOAP\D
O - UHIVERSIYY OF ARIZOA vy ULT Lxml, ?{) Arlz. ”’.) CRAI‘-'!'F;

I‘R) SIIOTY } )f‘f) :.I':t.fjo >“IOO ‘T'}”)L:b_{{ vs “-'1\05.'.\'1.'.1..!1&:&’ ,)D 1) ( (‘) quo

With the above rule of conatrucbicn i inindy Jot ug cxamine thoe
poucrs end - duties . of thoe ilghway Pateol 1o seo Lr e congiructlion

of a criminal i(OHbL‘lClb10ﬂ office would bo within tho scope of author-
1Ty of that body.
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The Mighvay Patrol is ereabad ond given ivs d
Chopber 66, AuCebe 1939, 1952 Svpplement, and
70%3 | *66=701

MPhe patrol sunerintendent qod pavrolnen shall be
_vested with the avihorily cf peace ofilleerss pIliae
Cgrily for the yuipose of cnforcing lows relating
4o tho vse of highnuays and operatlon of vehicles

thereon, but siall never Lo used =g peace oificors

in cormection with any strike or labor dlopute.” L

. "66-700 L i

e ehall be the auby of the Arizona Mrehwsy Patrol

-to patwol The highvays of the statey both day and

night, ond enforcs the laws welating Lo vhe use

of the highwayss bo investigate 213l accldents walch

occur upon the highways, and to procure the names

of thne drivers ond the descrintions and llcense

numbers of the motor vehleles involved, and to

troasnls Torthiith Lo thevehicle superinbondent a

copy of the report of suen investigation."

os under Article 7
ctlong 66-701 and éé

<

pAS

o

s
.

Ci =
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- Tho ccurt has constrred the asbove scelions in the ease of STATE
ve HEHDRICES, 66 Ariz. 235, The specific dsgue ralsed in that case
wags vhether an attompied bribe of & highusy offlcer was a eriminal
act in vicw of the fact thet the hlghuay offlicer was acting in his
capaclity a8 a peaco ofticer in atbemobing to prevent a gombling den
feom operabing. The defense ralsed was that tha ofTicerts dutles were
confined to the enforcement of traffiec lovs only. -

~-
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Mand See. 66=70N gotbing Torth the dutles of the
.patrol states la pard thet Vit ohall be the dubty

of the Aeigzona highuey patrzel to necrol the highe
veys of tho statey both doy ond night, ond enforco

the lave velating to the USE of the hlghways) o]
(tuphasis supplicd)

s

(%) Pirsi, only a highly restrictlve aefinition
of tha.stotutory phrase 'use of hishuays! would
£211 to dnclude theie voe as a Fumel feem which
o dvay irmocent partlelpauts for illeonal gonming.
And only a hypertechnical interpretatlon of tho
statute would deny that dirceting troveleory on
the higivey to proper law enfovcenent offlcors 1s
beyond the scope of the proner diticg of a pabrole
oo, Stotubez must bo consiruved as to the fale
import of their teriag. * ¥ 3 Ag a peace ofiilcer
it vag eorbainly within the scope of Vhitlow's
dutics to roport Muown violations of erlninol lau
and Lo noslst those vo meke sueh cormlaints to
7ind the nroper of{lecrs by waon and bheforo whoit
complaints must bo filed, * * * ol

-~
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i

Thug, the court has given the patrol duties a soncvhat large?

scope than a strlct reading of the statute wouvld indicates It may
bo inferred, thercfore, that the construction or malntenanco of &
erininal identification offlico in connection with the dutics of the
patrol would be within Tho scope of thelr authorlCye

Thus, desplto the fact that tho ahove aporopriation milght well
‘'bo construecd as meaning an approprlation feom the Highway Fund in sup=-
port of tho criminal 1dentification burcon sot up by Chapter Ly, Arie
icle 24 A.Cehs 1939, since there are other reasonable consiructions of
this coelion the overvhelming welght of avthority would be in suppore
of consgtitutlonality. '
' Tt 18 the eonclusion of this office, therefore, that the intent
of the Leglslature with regord to the Hlghwuay Patroi Capital Account®
in the General Approprlatlon Acty 2lst Legislaturey First Regular Scse=
“gion, vas to the effect that such identification oéfice wag for and
under tho authority of tho Iizhuay Patrol and that vnder such coastruce

tlon of the legislative intent, the appropriation would be constitutional.

. .' | ROSS T'a JOII: |

g ho Attorney General

THADDEUS G. BAKER
Speclal Assistant to
the Attorney General

Bic



